United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF & 
APPENDIX 


0 viffetin! fro aly 
75-6046 


To be argued by 
J. CHRISTOPHER JENSEN 


United States Court of Appeals 
FOR THE SECOND CIRCUIT 
Docket No. 75-6046 


— EE 


AGNES R. NUGENT, as Administratrix, etc. of 
CLEMENT B. NUGENT, Deceased, 
Appellant, 
—against— 


SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE, 
Appellee. 


BRIEF AND APPENDIX FOR APPELLEE 


Davip G. TRAGER 
United States Attorney 
Eastern District of New York 
Attorney for Appellee 
225 Cadman Plaza East 
Brooklyn, New York 11201 

FAUL B. BERGMAN, 

J. CHRISTOPHER JENSEN, 

Assistant United States Attorneys, 
Of Counsel. 


a 
lle ae ee ae — Oo  — a ae 


TABLE OF CONTENTS 


Preliminary Statement .... +++ ++ «+e © © © © © « 


Statement of the Cas@:. <6. 6 6 6 6 ee ee ee ee Ee 
ARGUMENT: 
POINT I -- The district court properly determined that 


there was substantial evidence to support 
the Secretary's decision that the claimant 
was not disabled prior to June 1969... 


POINT II -- Assuming, arguendo, that the denial of 
disability benefits prior to May 29, 1969 
was not supported by substantial evidence, 
the second hearing examiner properly 
concluded that the doctrine of administra- 
tive res judicata precluded claimant from 
asserting a disability prior to that 
¢ time * . o ° . . . . o . . . . . . . ” . ” 
ee ue tg gs ge el op alae eh ee a OS er, eS ee et nak Gere 
Pa ee Sid Ca eit ey eA Ben i EES NS | 0 ee, ee A. en de ey, oe 


First Hearing Examiner's Decision 
Second Hearing Examiner's Decision. 


District Court Opinion, 


10 


TABLE OF CASES 
Page 


Brasher v. Celebreeze, 340 F.2d 413 (8th Cir. 1965) ..... 1l 


Brennan v. Secretary of HEW, 254 F.Supp. 29 (D. Minn. 1966) . is 


Brockman v. Finch, 418 F.2d 116 (5th Cir. 1974). .....-. 19 
Cappadora v. Celebreeze, 356 F.2d 1 (2d Cir. 1966). .... 1S, 1 
Cutler v. Weinberger, 576 F.2d 1282 (2d Cir. 1975). .... 10,31 
Franklin v. Secretary of HEW, 393 F.2d 640 (2d Cir. 1968). . 10 


ea 
Gold v. Secretary of HEW, 463 F.2d 38 (2d Cir. 1972) . .. . 10,11,12 § 
18 


Gonzalez v. Richardson, 455 F.2d 953 (lst Cir. 1972) ... .- 10 


Green v. Weinberger, 500 F.2d 203 (5th Cie TSE 6 6 Oe oe eee 19 


Grose v. Cohen, 406 F.2@ 823 (4th Cir. 1969) . «© « ws s 2 s 6 17 
Guillery v. Richardson, 388 F.Supp. 753 (D.La. 1972) .... 12 
Johneon vi Fitch; 437 F.2d 1321 (10th Cir. I87]l) 3 6 « « ws 12 


Kerner v. Flemming, 263: Pi20 Sie (20 Cis... 2960). 6-6.4 oes 10,,i3 


Lopez v. Secretary of HEW, 342 F.Supp. 740 (DOERR. 2972) 2 
Moore v. Celebreeze, 252 F.Supp. 593 (D.C. Pa. 1966), 
aff'd per curiam, sub nom Moore v. Gardner, 376 F.2d 
850 735 Cie eee a kee eae es & Se UN en Beak 19 
Ortiz v. Secretary of HEW, 355 F.Supp. 778 (D.C.P.R. 1973) . 17 


Pagelow v. Flemming, 189 F.Supp. 671 (D.N.J. 1960) . ...-s 12 


Pauley v. Ribicoff, 206 F.Supp. 162 (S.D.W.Va. 1961) ... . ll 

Richardson v. Perales, 402 U.S. 389 (1971) . . «© « « « © « « 10 

Stuckey v. Weinberger, 488 F.2d 904 (9th Cte. 29s) < ce Ss 19 

Winter v. Finch, 318 F. Supp. 602 (S.D.N.Y. 1970) .... .- 15 da 
ii 


TABLE OF STATUTES AND REGULATIONS 


Social Security Act: 


Section 205(g), 
Section 16(i), 


Section 223(d), 


42 U.S.C. §405(g) 
42 U.S.C. §216(i) 


42 U.S. §423(d) 


Administrative Procedure Act: 


Section 10, 5 U.S.C. §701 et seq. 


Social Security Regulations: 


20 C.F.R. 


20 C.F.R. 


§404.937 


§§404.957, 


404.958 


$42 


Page 


ba 


16 


17 


PRELIMINARY STATEMENT 

This is an appeal from a final judgment of the United States 
District Court for the Eastern District of New York in favor of 
the Secretary of the United States Department of Health, Educa- 
tion and Welfare ("Secretary") sustaining the Secretary's deci- 
sion on appellant's (hereinafter "claimant") application 
for Social Security disability benefits. 1/ Judgment was 
entered by the clerk of the district court on January ‘ 

1974, in conformity with the opinion and order of Senior 
District Judge Walter Bruchhausen dated January ll, 1974, 
(Decision unreported), granting judgment on the pleadings 

for the Secretary-appellee pursuant to Rule 12(c) of the 

Federal Rules of Civil Procedure. A copy Judge Bruchhausen's 
opinion has been appended hereto as well as the decisions by 

the hearing examiners. 

Claimant brought this action under 42 U.S.C. §405(g) 
for judicial review cf a final decision of the Secretary 
denying claimant's application for disability insurance 
benefits for a period of disability commencing on March 15, 
1968, rather than commencing on June 30, 1969, as found by 
the Secretary. 

The district court, after consideration of the record, 
found that the Secretary's determination fixing the onset of 
the period of disability as of June 30, 1969 was supported by 
"ample substantial evidence." 

I7 Disability benefits were first claimed by appellant's 
husband, Clement Nugent in 1968. He has since died, and 
the appellant, administratrix of his estate, is prosecuting 


this appeal. The reference claimant, of course, refers to 
Mr. Nugent. "Appellant" will be used to refer to Mrs. Nugent. 


STATEMENT OF THE CASE 

A. History of Administrative Proceedings 

Claimant filed an application for a period of disability 
and disability insurance benefits with the Social Security 
Administration on September 4, 1968, alleging that he had 
been disabled since March 15, 1968, because of optic neuritis 
causing blindness of the left eye (Transcript 54-57). 2/ 
Subsequently claimant amplified his claim to include 


threatened complications to his case of arrested tubercu- 


losis as the result of medication hc was receiving for his 
optical neuritis (Tr. 60, 62). 
This claim was disallowed both initially and after recon- | 
sideration (Tr. 58-59, 64-65) and a hearing was held on May 12, 
1969 (Tr. 159). The administrative law judge sustained the 
denial of disability benefits on the grounds that claimant had 
failed to establish a period of disability under Section 216(i) of 
the Social Security Act. 42 U.S.C. §416(i) (Tr. 159-166). 
The primary basis for this conclusion was that the claimant 
2/ All of the transcript references will refer to the transcript 
of the administrative record of the claimant's second 
application for disability insurance, copies of which the 
Secretary has filed with this Court. 
Incorporated as exhibits in this record, however, are 
documents which comprise a portion of the claimant's prior 
application for disability insurance benefits. This 
portion of the prior proceedings was considered by the admin- 


istrative law judge in reaching the decision which is involved 
in this appeal. 


The documents and exhibits relating to the claimant's 
initial application for benefits appear at pages 
54 through 171 of the transcript herein. 


had failed to establish that he was unable to engage in sub- 
stantial gainful activity in light of his impairment, age, 
education and vocational experience. 

Claimant then requested the Social Security Appeals 
Council to review the hearing examiner's decision (Tr. 167- 
170) but this request was denied so the hearing examiner's 
decision became the final decision of the Secretary for 
purposes of judicial review (Tr. 171). 

In the notification of this denial, claimant was 
clearly advised that he could commence a civil action for 
judicial review of the denial of his claim in an appropriate 
United States district court within 60 days (Tr. 171). No 
such action, however, was commenced. 

Instead claimant filed a second application for disability 
insurance benefits once again contending that he became 
disabled on March 15, 1968. In addition to blindness of one 
eye, claimant now alleged disability resulting from tuberculosis, 
deafness of one ear and paralysis of his left hip (Tr. 172-175). 
This application for disability insurance benefits was allowed 
by the Bureau of Disability Insurance but the period of 
disability was established as commencing on June 30, 1969 
(Tr. 176-178). 

Claimant requested reconsideration of this determination 
on the grounds that his period of disability did commence on 
March 15, 1968 (Tr. 179). After reconsideration, the 
June 30, 1969 date was affirmed by the Bureau of Disability 


Insurance (Tr. 182-183). es 
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Claimant appealed this decision to the Bureau of Hearings 
and Appeals (Tr. 32-34) and a hearing was held on March iy 
1971 (Tr. 35). Appellant appeared at that hearing on 
behalf of her husband. (Id). 

This hearing examiner sustained the finding of period of 


disability commencing on June 30, 1969 (fr. 21-327). This 


decision became the final decision of the Secretary when it was 


approved by the Appeals Council on September 2, 1971 (Tr. 6). 
B. Evidence of Disability Prior to June, 1969 

Claimant was hospitalized at Lenox Hill Hospital from 
March 23 to April 12, 1968 where he was treated for optic 


neuritis and retinal hemmorrhages in his left eye (Tr. 90- 


94, 124-136). In addition, the claimant was receiving 
continuing examinations and treatment from Dr. Charles Schuman 
for quiescent pulmonary tuberculosis. 

Dr. Schuman, an internist, furnished several reports in 
late 1968 and early 1969 stating that plaintiff had pulmonary 
tuberculosis in 1948 with several reactivations over the years 
(Tr. 95-100). The reports revealed that the last reactivation 
of the tuberculosis had been in 1965 (Tr. 98) and that claimant's 
condition was "fairly well controlled" (Tr. 95). 

He had a partial pneumothorax (lung collapse) on the left 
side but the pneumothorax therapy had been discontinued in 
1953. Dr. Schuman's greatest concern was that the cortisone 


therapy claimant was receiving for his optic neuritis might 


cause another reactivation of the tuberculosis (Tr. 98-99). 


5. 

Reports of Dr. J. M. Block, a neurologist (Tr. 110), during 
the period September 1968 to February 1969 indicate a gradually 
worsening optic neuritis of the left eye resulting in legal 
blindness of the eye by October 1968 (Tr. 104-110, 121). 

Claimant also submitted reports from Dr. Marvin Siegel, 

a general practitioner, who stated that he had been treating 

the claimant since 1968 (Tr. 101-102). His reports confirmed 

the pulmonary condition, optic neuritis and treatment difficulties 
described by Drs. Schuman and Block (Tr. 101-102, 187-190). 

Dr. James Inciardi examined the claimant in March 1968 
and found that he could only count fingers at close range 
whereas in January of 1965, he had 20/20 vision in the left 
eye (Tr. 119-120). 

In February 1969, claimant was examined at the request of 
the New York State Department of Social Services by Dr. Anthony 
Barranco, an opthamologist. This examination revealed that 
the right eye was undiseased with 20/20 vision but that the 
left eye had an uncorrectable visual acuity of 3/400 with a 


doubtful prognosis (Tr. 111-113). 


C. Evidence of Disability Subsequent to June, 1969 


In addition to the documentary evidence before the first 


hearing examiner, the second hearing examiner considered new 


medical evidence submitted by the claimant (Tr. 22). This 


evidence consisted of two reports from Lenox Hill Hospital 

(Tr. 124 - 136 and Tr. 145 - 158), two reports from Dr. Schuman 
(Tr. 137 - 140 and Tr. 191 - 194), two reports from Dr. Block 
(Tr. 142 - 144 and Tr. 195 - 197), two reports from Dr. Roger 
M. Rose (Tr. 141 and Tr. 198-199), and another report from 

Dr. Siegel (Tr. 187-190). 

The second of the new reports from Lenox Hill Hospital 
indicates that appellant's intestate was again hospitalized 
from August 7 to August 23, 1969 (Tr. 145-158). This 
hospitalization was principally for the treatment of herpes 
zoster (shingles) and complaints of pain in the left hip and 
knee which was diagnosed as neuralgia (Id.). 

One report from Dr. Schuman indicates that by September 
1969, there was a total loss of vision in the left eye, a 
marked loss of hearing and a herpes zoster rash covering the 
entire left side (Tr. 192-193). In addition, Dr. Schuman 
reiterates his findings with respect to the claimant's pul- 
monary tuberculosis and pneumothorax (Id.). 

The two reports from Dr. Rose indicate that a full battery 
of hearing tests administered at Lenox Hill Hospital in 1968 
revealed that the claimant had lost all useful hearing in 
the right ear and had a moderate hearing impairment of the 


left ear (Tr. 141). Subsequently, Dr. Rose ascribed this 
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hearing loss to claimant's history of injections of Dihydro- 
streptomycin, which claimant had received in 1953 as treatinent 
of his tuberculosis. 

The report from Dr. Siegel confirmed the findings 
of a pulmonary condition, optic neuritis, herpes zoster 
(Tr. 187-190). Dr. Siegel also referred to a 25% loss of 
use of the claimant's right hand "due to a compensable 
injury" (Tr. 189). 

Finally, the two new reports from Dr. Block indicate 
that claimant began to suffer pain in his left hip on June 12, 
1969 and by mid-July he had a rash of herpes zoster (Tr. 
142). Dr. Block also reported at this time numbness of the 
claimant's left hip with paralysis of the left hip flexors 
and knee extensors (Id.), (Tr. 195-196). 

In his other report, Dr. Block provided the further 
diagnosis of urinary urgency with stress incontinence and 
hypalgesia of the left side with partial paralysis of the 


left leg (Tr. 195-196). 


D. Vocational Evidence 

When the claimant was interviewed in September 1968 
in connection with his initial application for benefits, he 
stated that he no longer drove a car and was unable to watch 
television (Tr. 78-80). He indicated, however, that he was 
able to take care of his daily needs, prepare his meals and 
do some of the family shopping (Id.). 

Based rvon testimony at the May 29, 1969 (hereinafter 
the "first hearing") hearing on claimant's first application, 
the hearing examiner found that the claimant had three years 
of high school education and that, among other positions, 
claimant had been employed in an office as an Assistant 
Field 1 eman for an oil company (Tr. 161). More recently, 
claimant had been employed as a supervisor ("hatch boss") of 
a gang of longshoremen, a position which he lost as the 
result of a reduction in the work force (Id.). 

In addition, a vocational expert testified at the 1969 
hearing that in light of the claimant's impairment, age, 
education and vocational experience, the claimant had the 
ability to engage in light and sedentary gainful activity 
(Tr. 164). The vocational expert also expressed the opinion 
that claimant could engage in employment as an inventory 
clerk, general office clerk, timekeeper or information clerk 
and that such employment opportunities were extensive and 


readily available in the economy of New York City (Tr. 164- 


165). 


Claimant's wife, appellant herein, was the sole witness 
at the March 17, 1971 hearing (hereinafter the "second hearing") 
conducted on the claimant's second application for disability 
benefits (Tr. 35-36). She testified that he had been prevented 
from working since March 1968 because his doctors would not 


allow him to work (Tr. 52). 
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2 RGUMENT 
POINT I 

THE DISTRICT COURT PROPERLY DETERMINED THAT 

TYERE WAS SUBCTANTIAL EVIDENCE TO SUPPORT 


THE SECRETARY'S DECISION THAT CLAIMANT WAS 
NOT DISABLEP PRIOR TO JUNE, 1969. 


In order to establish an entitlement to a period of 
disability, a claimant has the burden of-establishing that he | 
is unable to engage in substantial gainful activity by reason | 
of a physical or mental impairment which is objectively demon- | 
strable by medically acceptable clinical and laboratory techni- | 
ques, at a time when the claimant has an insured status under 
the Social Security Act. 42 U.S.C. §423(d); Cutler v. Weinberger, 

576 F.2d 1282 (2d Cir. 1975); Gold v. Secretary of HEW, 463 F.2d 
38 (2d Cir. 1972); Kerner v. Flemming, 283 F.2d 916 (2d Cir. 1960). ! 

Section 205(g) of the Social Security Act, 42 U.S.C. 
§405(g), provides that the findings of the Secretary as to any 
fact, if supported by substantial evidence, shall be conclusive. 
Thus, tne Secretary's findings, if reasonable shall not we dis- 
turbed by the court on review. Richardson v. Perales, 402 


U.S. 389 (1971); Gonzalez v. Richardson, 455 F.2d 953 (lst 


Cir. 1972); Franklin v. Secretary, 393 F.2d 610 (2d Cir. 1968). 


ll. 

This Court, however, has observed that the Social 
Security Act is remedial in its purpose and is to be "broadly 
construed and liberally applied". Cutler v. Weinberger, supra, 
516 F.2d at 1285, quoting from Gold v. Secretary of HEW, 463 
F.2d at 41. Nonetheless, the burden of proof is on the ap-~- 
plicant. Kerner v. Flemming, supra, 283 F.2d at 922. 

In this action, we believe that the claimant 
failed to discharge his burden of proof to establish a 
period of disability from March 15, 1968 to June 30, 1969 as 
claimed. 

The medical evidence of disability prior to June 30, 

1969, deals primarily with the claimant's blindness in the left 
eye as the result of optic neuritis and his quiescent pulmonary 
tuberculosis. 

The record establishes that, although the medication 
prescribed for the optic neuritis posed some threat of reactivating 
the tuberculosis, the tuberculosis was controtled and had not 
been active since 1965. Dr. Schuman, the claimant's treating 
internist, indicated in September 1968 that there were no 
symptoms referrable to the lungs beyond the effects of a recent 
cold (Tr. 96). 

"It is clearly established that inactive tuberculosi 
or a previous history of tuberculosis is not of itself sut ficient 
to demonstrate a disability under the Act. Brasher v. Celebreeze, 


340 F.2d 413 (8th Cir. 1965); Pauley v.- Ribicoff, 206 F. Su, 162 


12. 
(S.D.W.-V- 1961); agelow V- Flemmin , 189 F- supp 671 (D.N.J- 
1960). Although tuberculosis that had resulted in lung comp1li- 
cations such as severe pulmonary fibrosis OF astiviatic pronchitis 
may constitute 4 disability under the Act. Gold vy. secretary 
of HEW, supra: 463 F.2d at 41-42. 

The substance of claimant's other claim for disability 
during this period is that he was functionally blind in one eye- 
While it is probable that claimant suffered some inconvenience 
and discomfort as a result of hie affliction, it is clear that 


monocular blindness does not preclude substantial gainful employ~ 


ment. 

In numerous cases, the courts have uniformly refused 
to extend relief to claims based upon far more aggravated ex- 
amples of monocular blindness coupled with other disabling con™ 
aitions. iI” Johnson V- Fitch, 437 F.2d 1321 (10th cir. 1971). 
the court held that the claimant retained sufficient residual 
capacity to secure substantial gainful employment despite nis 
monocular blindness and 4 bilateral clubfoot- Similarly» 
in Brennan V- Secreta of HEW, 254 F. SUPP: 29 (D. Minn. 
1966), the court denied 4 period of disability to a claimant 
who exhibited blindness jn one eye: a limited visual field 
in the other, an aggravated heart condition, and various 
related physical elements. See also, Guillory Y- Richardson: 
338 F.SUpP- 753 (D.La- 1972) (blindness in left eYe: and a 


single kidney) - 


13. 

In this case, the vocational expert testified that 
based on the claimant's uncontroverted physical condition 
and vocational background, the claimant was able to engage 
in substantial gainful employment as an inventory clerk or 
general office clerk and that such jobs were readily available 
at that time in New York City (Tr. 164-165). 3/ 

Concededly, claimant's condition was a gradually 
worsening one which culminated, apparently, in his death. 
It is almost inherently arbitrary to fix a period of disability 
along the continuum of the claimant's gradual decline. Yet 
there is substantial record evidence to support the Secretary's 
conclusion that the c_aimant's condition deteriorated signifi- 
cantly and suddenly in June 1969. 

In August 1969, the claimant was readmitted to Lenox 
Hill hospital with a complaint of pain in the left hip and knee 
of about five weeks duration and a herpes zoster rash on his 
left thigh (Tr. 147). A report from the claimant's treating 
neurologist indicates that claimant developed the severe pain 
in his left hip which led to this hospitalization in June 1969 


(Tr. 199). 


37 The first hearing examiner concluded: 

2. In the light of his impairment, age, 
education and vocational experience 
claimant has been, and is, able to 
engage in substantial gainful activity, 
as an inventory clerk, general office 
worker, timekeeper, information clerk 
and order taker. 


14. 
Although the herpes zoster rash disappeared the claimant 
was left with a paretic (partially paralyzed) left hip and thigh 
and urinary urgency, both of which conditions were extremely pain- 
ful (Tr. 195-196). As stated by the second hearing examiner 
in his decision of March 31, 1971: 
It was the residuals of this condition, 
in combination with the other impairments, 
which was the basis for the finding by 
the Bureau of Disability Insurance that 
the claimant was entitled to disability 
benefits provided by the Social Security 
Act. The undersigned believed that this 
determination was a valid one 
(Tr. 26) 
The United States submits that as found by the district court, 


there was, indeed, “ample substantial evidence to justify 


[that] administrative determination" (opinion at P- 3). 


POINT II 


ASSUMING, ARGUENDO, THAT THE DENIAL 
OF DISABILITY BENEFITS PRIOR TO MAY 
29, 1969 WAS NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE, THE SECOND 
HEARING EXAMINER PROPERLY CONCLUDED 
THAT THE DOCTRINE OF ADMINISTRATIVE 
RES JUDICATA PRECLUDED CLAIMANT FROM 
ASSERTING A DISABILITY PRIOR TO THAT 
TIME. 


The second issue presented by the instant appeal is whether 
the Secretary abused his discretion by sustaining the hearing 
examiner's conclusion that claimant's application for a period 
of disability prior to May 1969 was not only without merit but, 


was independently barred by the doctrine of administrative res 


judicata. 4/ 
Although the decision cf the second hearing examiner is not 


as clear as it might be on what consideration he gave to the 


evidence adduced at the previous hearing in May, 1969, it seems 


reasonably certain that he reviewed that evidence fully and ona 
de novo basis. Thus, the second hearing examiner stated 


(Decision, p. 23 Te. :22)': 


The undersigned has considered all the 
evidence of records as well as the argument 
of claimant's representative, in arriving 
at this decision. 


He further stated (Decision, p. 5; Tr. 25): 


This hearing examiner, after a careful study 
of the evidence not before the previous 

hearing examiner, finds that such evidence 

does not reveal the existence through May 29, 
1969 of any severe impairments other than the 
loss of the sight of the left eye and a hearing 
loss. (emphasis added) 


This Court has jurisdiction to review the decision to apply 
res judicata pursuant to Section 10 of the Administrative 
Procedure Act, 5 U.S.C. 701 et. seq. Cappadora v. Celebreeze, 


356 F.2d (2d Cir. 1966), Winter v. Finch, 318 F.S 60 
(S.D.N.¥. 1970). — upp. 602 


Finally, he found (Decision, p. 7; Tr. 27) 


6. Prior to June 30, 1969, the claimant was 
not under a "disability," as defined in 
the Act either prior to or after the 
Social Security Amendments of 1965. 


Thus, from the foregoing, although the second hearing 
examiner had not expressly so articulated, it seems apparent 
that the res judicata basis for dismissing part of the claim was 
an alternative ground to the decision. The main basis for reject- 
ing the claim, as discussed in Point One supra, was the hearing 
examiner's belief based upon his full review of all the evidence 
that the claimant was not disabled prior to June 30, 1969. 


Provision for disposition of applications on res judicata 
grounds is found in the Social Security regulations, 20 C.F Rs 


§404.937, which states in pertinent part: 


The hearing examiner may, on his 
own motion, dismiss a hearing request, 
either entirely or as to any stated 


issue, under any of the following circum- 
stances: 


(a) Res judicata. Where there has 
been a previous decision by the Secretary 
with respect to the rights of the same 
party on the same facts pertinent to the 
same issue or issues which has become 
final either by judicial affirmance or, 
without judicial consideration, upon the 
claimant's failure timely to request 
reconsideration, hearing, or review, or 
to commence a civil action with respect 
to such determination or decision ***. 


Pursuant to this regulation, the second hearing examiner, as 
part of his decision, dismissed that portion of the claimant's 
application which sought disability before May 29, 1969. (Tr. 


27). Of course, this decision became the final decision of the 


Secretary when it was affirmed in all respects by the Social 
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Security Appeals Council (Te. GG}. 


Some courts have held it to be an abuse of discretion for 
the Secretary to impose administrative res judicata, Grose Vv. 
Cohen, 406 F.2d 823 (4th Cir. 1969); Winter v. Finch, supra: 
Ortiz v. Secretary of HEW, 355 F.Supp. 318 (D.C.P.R. 1973); Lopez 
v. Secretary of HEW, 342 F.Supp. 778 (D.C.P.R. 1972). See, 
Administrative Res Judicata, 14 A.L.R. Fed. 776 (1973). 

In the leading case in this area, Grose, Supra, the Fourth 
Circuit concluded that it was an abuse of discretion to apply 
res judicata where the previous decision of the Secretary "contained 
error on the face of the evidence." 406 F.2d at 825. The Grose 
court derived this standard from Social Security regulations 
governing the reopening of decisions of the Secretary. 20 C.F.R. 
§404.957 and 404.958. These regulations provide for reopening 
of a prior decision upon a showing of "good cause" and such 
cause exists where the prior decision contains an error on the 
face of the evidence. 

In the instant case, however, the second hearing examiner 
carefully reviewed all of the evidence before the first hearing 
examiner. Upon that review the second hearing examiner 
independently concluded that the claimant did not become disabled 
until at least June, 1969. Under those circumstances, it can 
hardly be said that the second hearing examiner abused his 
discretion by applying res judicata to the first decision. 


In addition, the record itself shows that the claimant was 


allowed to submit extensive evidence of his claim at his first 
hearing. 5/ Unlike the situation in Gold v. Secretary of HEW, 
supra, both hearing examiners in this action “conscientiously 
probe[d] into ... and explore[d] for all of the relevant facts 
surrounding" the disability claim. 463 F.2d at 43. 

There is no evidence of bias or less than thorough review 


in either of the decisions of the two hearing examiners. Both 


hearing examiners, independently reviewing substantially the same 


evidence, concluded that the claimant was not disabled until some- 


time after May, 1969. 
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5/ In her notice of appeal and letter of memorandum filed with 


this Court, the pro se appellant refers to several documents 


that she claims have been omitted from the transcript of 
the administrative proceedings herein. The government has 
endeavored to ascertain whether these documents were, in 
fact, omitted from the transcript. We were unable to 
locate the papers dated July 10, 1969 which appellant 
characterizes as six pages of argument. 


The letter concerning a study done on the tuberculosis in 
the city seems to refer to a letter from a Dr. William 
Hess of the New York University Medical Center, dated 


June 24, 1971, which the appellant attached to her complaint 


in the district court. Similarly, the documented proof of 
disability from the Veteran's Administration seems to 

refer to a letter from Mr. Glenn Johnson of the Veteran's 
Administration Center, Philadelphia Pennsylvania, which was 
also attached to the complaint. Neither of these documents 


were a part of the record before the Social Security 
Administration. 


Finally, the appellant claims that a letter from Dr. Schuman 
in response to inquiry from the first hearing examiner, 
Mr. George Allen, is missing from the transcript. In the 
transcript which has been filed with this Court, such a 
letter appears at page 1lé. 


we believe, therefore, that it would be inappropriate for this 
Court to nullify the res judicata effect of the first hearing 
examiner's decisic~ by finding that benefits should be awarded 
from March, 1968. In short, our secondary or fallback position 
on this appeal is that this Court could properly reverse or remand 
the decision of the second hearing examiner only with respect to 
the intervening month of May 1969, under Section 205(g) of the 
Act. 42 U.S.C. §405(g). 

We believe that judicial review of the claim for a period of 
disability prior to May, 1969 is barred under Section 205(g) 
because the claimant did not commence a civil action within 60 
days after the mailing of the decision denying him a period of 
disability on his first application for benefits 42 U.S.C. 
§405(g). Green v. Weinberger, 500 F.2d 203 (5th Cir. 1974); 
Brockman v. Finch, 418 F.2d 116 (9th Cir. 1969); Moore v. 
Celebreeze, 252 F.Supp. 593 (D.C. Pa. 1966), aff'd per curiam 
sub nom, Moore v. Gardner, 376 F.2d 850 (3rd Cir. 1967). 

Thus the government contends that while this Court has 
jurisdiction to review the res judicata decision under Cappadora 
supra, the Court is still precluded under 405(g) from reversing 
the first hearing examiner's decision. On this point, the 
government recommends the discussion in Stuckey v. Weinberger, 
488 F.2d 904 (9th Cir. 1973), where the Ninth Circuit observed 
that if the Courts consider the merits of a time-barred decision 
via review under the APA, then the 60 day limitation on review 
under Section 205(g) will be effectively nullified, 4868 F.2d at 
910-911. If this Court were to find that the decision of the 


second hearing examiner on the merits was not supported by 
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substantial evidence and that it was an abuse of discretion to 
apply res judicata to the first hearing, then this case should be 
remanded with instructions to the Secretary to consider de novo 


the question of whether claimant was entitled to period of dis- 


ability prior to May, 1969. 


CONCLUSION 
For the reasons hereinbefore set forth, and upon the record 
and opinion below, the judgment of the United States District 
Court for the Eastern District of New York in this action should 
be affirmed. 
Dated: Brooklyn, New York 
September 16, 1975 
Respectfully submitted, 
DAVID G. TRAGER 


United States Attorney 
Eastern District of New York 


PAUL B. BERGMAN, 
J. CHRISTOPHER JENSEN, 


Assistant United States Avccorneys 
(Of Counsel) 
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experience, engage in any other kind of substantial gainful work which 
exists in the netional cconomy, rerardless of vhether such work exists 

in the immedicte area in which he Jives, or whether if he applied for 
work. For purposes of the preccding sentence (with respect to any 
individual), ‘work which exists in the national cconony' means work which 
exists in significant meibers either in the region where such individual 
lives or in several regions of the country." 


Section 216(i)(1)(B) provides - 


-.«--- the term "blindness" means central 
visual ecvity of 20/200 or less in the better 
eye with the use of correcting lens. An eye 
which is accompanied by ea linitetion in the 
fielas of vision such that the widest 
diemeter of the visual fieid subtends an 
angle no greater than 20 degrees shall be 
considered for puryoscs of this poragraph as 
having a central visual acuity of 20/200 

or less. 


Section 223(2) provides further - 


(RB) in the case of en individuel who has 

attained the ave of 55 end is blind (within 

the meaning, of "blindness" as defined in 

section 216(i)(1), inebility by reason of 

such blindness o engege in substantial 

ceinful activity requiring skills or 

abilities cc*aparable to those of any gainful 

wetivity in which he has previously engaged 

with some reeulearity and over 4 substantial i 

period of tine. 
Section 223 of the Act provides for the payrent of disability insurance 
benefits to «nm otherwise qualified individual who is under a disability 
within the neening of the eforcsaid Act. 


It may be stotced at the outset, thet based on the medical evidence which 
will le detoiled at lencth hereafter, claimant does not mect tne statutory 
tect for blinduess, und hence the issue of the presence or ebsence of 
Gi:ability in his case will be deterzined pursvant to the general defi- 
nition of dicsbjlity contained in Section 216(i)(1) and 223(da)‘1) 

vhich are of similar inport. : 


In his orplication the claimant states he was born on October 18, 1914 
in Huckenseck, Kew Jersey and was last employed during March 1068 et 
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which time his alleged disability began. From a Report of Disability 


Interview of him at the District Office at the time his application 
was filed tne followings, in substance, appears. 


time in January 1968, experiencing difficulty in reading with 
ses and unusual eye symtoms, he visited an ophthalmologist, 

Ine st on Mareh 2e, 15od, advice of br. Inciardi, 
br. J. M. Block vho treated him at Lenox Hill 
declared his vision was very poor in 
In addition he said, he had a cuse of 


arrest ted ‘tu ber ; 
He usually arcse at 5:30 a.m., made a hot beverere for himself, dressed, 

about 3.0 blocks exech way to buy a newsyparer, returns to wake 
children, makes his covn brenkfast, does some of the faunily's shopping 
at © supermarket about 10 blocks from his private home, chats with 
fricids, neps, and goes to bed about 9:30 p.m. or 10 p.m. 


lnony it eprears thet «fter he graduated from 
; nd¢ad hish school for a period of three years, 
Uren leavine sch 


‘cleres, he was employed for about cight years, 
Gelivering new his father who was in the real. cstate busincss. 
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sistent Field Foreman for on oil 
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corpany,. He ant h two assistents kept records, 
ordes2a gasoline nevhanical cquipment, hept official 
forms, ond chec usage to cstablish proper ise of 
aSsOline ora. . 


it one tine he had also been a plunher's helper and hatchiman on the 
ervisory one. He directed the 


- vv Y 
Low:iing and wnloading activities of a 


g ge of 20 longshoremen. He, 
hirself, hes been employed for many years as a longshoremun. His tour 


of duty as a hatch boss ended only bectuse of a reduction in the nunbcr 
of hatch bosses in accordance with the seniority rule. 


In connection with the medical asrects of claimant's withdrawal from 
work, Dr. Mervin S&S. Siegel, a General Practitioner, states in a refort 
Gated Novenber 7, 1968, that the claimant, since he began to treat hin 
in 1646 has been treated for acute rneumonitis in 1965, 1606, and 
1667. Ne had referred hin, he declered, wany years ego to Dr. Charles 
Scravman for treetnent of pulmonary tuberculosis. 


Dr. Charles Schusan, a Roard-qualified Internist specializing in 
tubercular end lung diseases has furnished a nuaber of rcports in 
connection with his treatment of cleimant. In his first report, datcd 
Sertenber 26, 1903, he gives a histor; of pulmonary tubcrculosis dating 


back to Aur C pitalizetion during which an initial 

pnevrothorax was done on lett side end i 

Tnere v rood response to medication 
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With regard to claimant's rrent visi imps i 


vuirsent, Dr. Schunan 
stated it Gid not relate to his pulinonar) condition. Referrins to 
the steroid therzey for the vision col lition arplied by th: ovnthal-~ 
moloj.i >, Schuman felt it } ential of reactivating the 
tul ; and fo ave revlosis therapy } ne 
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exarinatiorn of claimant, aside from} ing partiul loss of vision of 
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nee Leen eny reactivation of lung con ‘tion. In a lest 
report, dated April el, Schuman states he has been informed 
by cleinant, though th left eye deteriorated under corti- 
sone therery, 3 


, 
‘ : --d thet whereas in Jenveory Ll 

there vas 20/20 vision in Jefe eye, currently claimant coul: only count 
finrers o& clese rance. Also there was a parilledensa of th Jeft aisk 
with scets Qo sll herorrheges and increased intracranial pressurc. 
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Mycical Mecicine, ina farses rey ort, dated Sey cemoer My and 15, 1548 


snc full neurologicecy toa 


cLaerved only severe optic neuritis in left eye with swelling of dist, 
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hemorrhna‘es end exudates. He meade a diarnesis of optic neuritis of 
left eve with blir . iescent psig eas tuberculcsis. Upon 
Ir. Block's office on Oct 


contact nT obe er or igs. the Administration 
was informed by his nurse thet clz inant 's al acuity in right eye 
was 20/20 with best correction. 
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months after his first, Dr. Bloch, 
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From the medical evidence it clearly eprpears thet cleinnint is essentially 
blini in left eye anc rpletely normal vision in right cye. Miouch 
cleinent was hosrite.ived for his pelmonsry tuberculosis from Aucust 
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t dhere have been several reac tivations of claimant 
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tuberculosis over the years, but Dr. Siescl who had cared for him 

. : . \7 
since 196 ¢ in September 1955 
1956, Decent 


not piven by cithe : i > 
> ° . oS, aa q ae 5 a ernes 
was employed in all auerters of 19005, 19560 and 1957 and a al 
» ee aan er 4 i ana 6 . aps @ ¥* 2 Sara lee 
wages of $5,415.2h, $7,545.44 and $6,175.43, respectively. 


Insofar as steroid theraery could 
tuberculosis and thus required 


Pr. Biock in his initiel renort stated his opinion as follows - he 


"cannot reswre work as a lonzchoreman"., He did net interdict all 
physical activity. 


The medicel and rr evidence other than for blindness of Icft eye, 
does not reveal ony other severe impetraent. His circulatory ¢s 
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In his daily activities t walis at least distanc of 10 blocks 
ech way and the Lend otvner evidence do ROG. Amd. cows. an 
dnavility to walk lone déistan . The aforeseid linitation is r ire 
only by the distance necded to be walked by the claimont from his bone 
to a shopping market where he does his marketing and purchases his news- 


Cleinant in the light of his imreirnent, age 
sesses the physical end ments. capacity, 
ebility fro: the tine of onsct of his elleged disability in March 1.908 
to ensare in light and sedentary substantial geinful activity. 


The vocational exrert is in agreement with the aforesaid finding. 


Precent throushout the orel hearing, having obs: 


his vartici;r:tion in the hearins, cnd having sti 


documents received in evidence, prior to such he: 


that on the Lasis of his experience in the placenent of individuals 
handicarred in the manner of the claimant, in the light of his imrairment, 
are, education and work ex}pcrience, in his opinion claimant durins the 
rerio2 whi , beginning with March 1663, had theebility ond 
capacity to encarce in light ond sefentary substantial gainful work es an 
inventory clerk, cencral of 
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office clerk, timekeeper, and information clerk 
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end order taken. All of such work, he testified, 
in a sitting position or chonging position, ind 
aveilnble to the claimant in the area of New York 
yesic.s and in edjacent econo: ic regions. 


Basec upon his on j lncement experience, reference to Jocal economic 
studies, New York Svate Reaploymens Office dnta, newspaper want ads, 


end ¢ r enplo:rent reports, the vocational expert was of the opinion 
that the oprortunitics fore! vloynent in the job. eaterories named by hin 
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were i c.ovuxtensive end readily available in the econory of Hew York City. 


Havine carefully considered the entire record of this case, ineludil 
claiisnt's oral -sbimony end argument, toc ther with the medical, 
yoontionsl and other evidence, the hearins examiner finds: 
On his present Social secur: Sty Earnings 
Record, claurant coutswue es “to meet the 
carnines reauirements of the erie 1 
Security Act, as amended, ior isability 
purposes throvrh December 31, 1972. 
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clainent has be “vie vo 
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end order ther. 


3, Claimant’ has not been wnder any disability 
within the meaning of the Social Security 
Act, as anend 
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HEARING EXAMINER'S DECISION 
AND 
ORDER OF DISMISSAL 


In the case cf Claim for 
Period of Disability and 
__ Clement B. Rugen6 0 ‘Disability Insurance Benefits ._ 
(Claimant) 
_____sGlenent B. Nugent _ ene rea a 
(Wage Earner) (Social Security Account Number) 


This case is before the hearing examiner upon 4 reauest for hearing 
filed on Septe:ver 25, 1970 by Clenert B. Nugent, the claimant, 

who disagrees with tie initial and reconsidered determinations of 
the Bureau of Tisability Imsurance, Social Security Administration, 
of which he was last notiried on July 9, 1970. After proper notice, 
a hearing was h2ld before the undersigned on March 17, 1971 at lew 
York, New York, with the cluimant's wife Agnes, who is also his 
representative, present. She stated that the claimant was unable 
to travel to tne hearing. 


The claimant filed an application for disability benefits under 
sections 216(i) and 223 of the Social Security Act on September 4 
1968 alleging that he becexe unable to work on March 15, 1908 
because of optic neuritis end blindness of the left eye. The clain 
was disallowed, initially and after reconsideration, amd the 
cloimant requested a hecring before e hearing exaniner of the Social 
Security Adaiui stration. Such hearing wes held at New York, liew 
York, on May 1¢, 1959 before anothcr hearing examiner who issued a 
decision on Mzy 29, 19059 in which he held that the claimant was not 
entitled to th: disebility benefits for which he had applied. The 


claiment then requested ths Appeals Council to review the decision 
but his request was denicd on July 23, 1969. In the notification 
of this denicl to the cleinont he was advised that he could commence 


a civil action in a district court of the United States within 60 
days, if he so desired, tus he failed to start any action. 


On February 19, 1970 the claimant filed a second application for 
disebility ben2fits acain alleging®inability to work since March 15, 
19%8. This tixe, in addition to his eye impairment, the claimant 
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mentioned pulmonary tuberculosis, deammess in one ear and paralysis 
of the left hip. This erplication was allowed by the Bureau of 
Disability Insurence with an onset date of June 30, 1969. The 
claimant requested reconsideration on the ground that. his onset 
date should be established es of March 15, 1968. After reconsidera- 
tion, the Bureau cf Disability Insurance affirmed the onset date of 
June 30, 1969. The claimant was dissatisfied and he filed a timely 
request for a hearing on the date first mentioned abowe. In his re- 
quest he stated that he has not been permitted to work since March 
1968 and that his condition has worsened. 


The lew and the issues are set forth in the hearing examiner's de- 
cision of May 29, 1969 and no useful purpose would be served in 
repeating them herein. 


Evidence of record, together with 4 list of exhibits which identi- 
fies the evidence of record, was examined by the claimant's repre- 
sentative prior to the hearing. The undersigned has considered all 
the evidence of record, as well as the argument of claimant's repre- 
sentative, in arriving at this decision. 


The claimant's educational and vocational background, as well as his 
allegations, are set forth in the hearing examiner's ¢ cision of May 


29, 1969 and no useful purpose would be served in repeating such in- 
formation herein. 


Except for a report from the Lenox Hill Hospitel (exhibit B-17), the 
medical evidence considered by the hearing examiner at the time he ' 
4ssued his decision is swraarized in such decision. io useful pur- 
pose would be served in repeating such summarization therein. Addi- 
tional medical evidence received since then consists of two reports 
from the Lenox [ill Hospital (exhibits B-37 and B-41)., two reports 
from Dr. Charles Schunan (exhibits B-33 and B-52), two reports from 
Dr. Roger M. Rose (exhibits B-39 and B-54), two reports fron Dr. 
Jerome M. Block (exhibits 5-40 end B-53), and another report from 
Dr. Marvin S. Siegel (exhibit B-51). 


The report fron the Lenox Hill Hospital and one of the new reports 
from the hospital concern a period of hospitalization from March 
23, 1968 to April le, 1968. Chief cemplaint was pressure behind 
the left eye, without pain, for some one and a half months. Taere | 
also had been reduction of vision in that eye. Visual acuity, 

tested on March 25, was 20/25 in the right eye. It was 20/400 in 
the left eye with the vision unimproveble by refraction. An electro- 
encephalogram was within normal linits. A skull x-ray was not indi- 
cative of eny disabling condition. A chest x-rey showed that the 
volume of the left lung was considerably less than that on the right 
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with pleural thickening in the upner portion of the left chest. 
However, no recent parenchymal inriltration or pleural fluid was 
noted. The left lung was hyperaerated but otherwise appeared to 
be clear. ‘The heart and aorta were normal in appearance. There 
were no bony abnormalities. X-ray films of the abdomen were un- 
remarkable. A left carotid arteriogram was considered normal. 

A doctor's notetion dated March 29, 1968 reveals that all studies 
had been negative. The claimant was discharged on April 12, 1968 
with a diagnosis of optic neuritis end retinal hemorrhages on the 
left. 


The claimant was re-admitted to Lenox Hill Hospital om August 7, 
1969 with e complaint of pain in the left hip end knee of about 

five weck's duration and a rash on the left thigh. Physical end 
neurological examinations resulted in the impression of (1) optic 
neuritis of the left eye, (2) tuberculosis by history and (3) 

Herpes Zoster. Other possible corditions were to be ruled out. 

The claimant underwent a series of tests during his period of 
hospitalizution and he was discharred on August 23, 1969. Diagnoses 
indicated were Herpes Zoster and neuralgia. 


One of the additional reports received from Dr. Schuman lists dates 
of treatrent and his fees starting on January 1, 1953 and ending on 
January 2, 1969. Another report from the doctor, dated September 
18, 1969, is repetitive of the reports previously sukaitted by hin 
and summarized in the hearing excuiner's decision of May 29, 1°59. 
Additional information contained in the latest report concerns the 
diagnosis of Herpes Zoster made by the Lenox Hill Ilospital as set 
forth above. 


Dr. Block's reports, dated August 30, 1969 and March 16, 1970, also 
contain information in his previous reports end which was summarized 
in the hearin examiner's decision of May 29, 1969. Additionally, 
the doctor r2ntions that in June 1959 the claimant déveloped pain 

in the left hip and in July he developed a rash over the anterior 
lateral aspocts of the left hind thigh end calf. Severe hip end leg 
pain was present which increased with the appcarance of the rash. 
Neurologic findings at that tinc, aside fren the deafness and blind- 
ness set forth in his previous renorts, were marked wealmess of hip 
flexicn and knee extension. The rash disappeared subscquent to 
claimant's conufincnent at Lenox Hill Hospital im August 1959. How- 
ever, the cloimzant was left with a peretic left hip and Imee with 
marked wealtncss of the muscles «rd milder weakness of the dorsi- 
flexors of tne-left foot. Moreover, there was sore urinary urgency 
and etress incoutinence as well «us hypalgesia in the L2 - L3 - 4 
distribution on the leit side. The claimant continued to complain 
of constant severe pain in the left buttock and leg requiring pheno- 
barbital end Demerol. The claimant also was taking Dilantin. The 
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pain, however, has not been controlled. Additionally, Dr. Block 
described shortness of breath and wheezing throughout the lung 
fields. Diagnoves were (1) blindness, left eye; (2) bilateral 
deafness, greater on the right; (3) pulmonary tuberculosis; and 
(4) Herpes Zoster and post-rerpetic neuralgia in association 
with paralysis of the left hip and the musculature with marked 
pain. Dr. Block commented that the claimant was totally disabled 
due to the combination of his illnesses. 


In his latest report, dated March 24, 1970, Dr. Siegel enlarges 

on the report he submitted on November 7, 1968 (exhilbit B-22) 
which was summarized in the May 29, 19%9 decision. (Otherwise, 

the information submitted by him is essentially the same as that 
set forth in Dr. Block's reports as summarized in the May 29, 1969 
decision and above. 


Dr. Rose, an otolaryngologist, submitted reports on ‘September 9, 
1969 and December 2, 1969 which reveal that the claimant has a 
marked loss for loudness and a severe impairment of discrimination 
in the right ear with some moderate impairment for lwudness in the 
left ear. Discrimination in that ear is good. 


At the hearing, the claimant's representative complatined that the 
previous hearing examiner issued his decision even tinough availeble 
medical reports had not been made a part of the record. She also 
complained that the Appeals Council had denied the request for re- 
view of the decision without considering informatiom subnitted to 
it. She said that Dr. Schuman would not let the claiimant work but 
she conceded that the left hip and kmee conditions were not present 
prior to the month of June 1969. 


On the basis cf the evidence hercin, the question beifore the hearirg 
examiner is whetber or not the claimant has establislned by pertincat 
medical evidence the existence of an impairment or iumyairments of 
sufficient severity to constitute a “disability” as tthat term is 
defined in the Social Security Act. Since the hearing examiner docs 
not intend to reverse the determination of the Bureaw of Disabilisvy 
Insurance to the effect that clairant's immairments were severe 
enough to entitle him to the benefits provided by the Act, the qucs- 
tion to be resolved is whether the evidence establisines his entitle- 
ment before June 20, 1959 which is the date of onset of disability 
found by the Puresu of Disability Insurance. 


In his decision of Mey 29, 1969 (exhibit B-42), the mmearing examiner 
evaluated the ¢vidence then before him end said evalwation is incor- 
porated herein by reference. The undersigned adopts his inferences, 
findings ani cofclusions on the ultimate issue of “disability,” as 
supplexented herein. 
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This hearing examiner, after a careful study of the evidence not 
before the previous hearing examiner, finds that such evidence 
does not reveal the existence, through May 29, 1969, of any severe 
impairnents other than the loss of sight of the left eye and a 
hearing loss. Based on such medical conditions and the claiment's 
prior background, which included employment as an essistant field 
foreman for an oil ccmpany with duties of procurencnt and mainte- 
nance of records, a well-quilified vocational expert expressed the 
opinion at the hearing held on May 12, 1969 that the claimant was 
able to engage in substantial gainful activity as an inventory 
clerk, general office clerk, timekeeper, information clerk and 
order taker. The undersigned is also of this opinion and so finds. 


Section 404.937 of Social Security Regulations No. 4 [20 CFR 404. 
937/ provides, in pertinent part, as follows: 


The hearing examiner may, on his own motion, dismiss 
a hearing request, either entirely or as to any 
stated issue, under any of the following circumstances; 


(a) Res Judicata. - Where there has been a 
previous cécermination or decision by the Secretary 
with respect to the rishts of the sane party on the 
seme facts pertinent to the same issue or issues 
which has become final either by judicial affirmance 
or, without juiicial considereticn, upon the 
cloimzunt's failure timely to request reconsideration, 
hearing, or review, or to commence a civil action 
with respect to such determination or decision et, 


The prior decision. issued on May 29, 1959, adjudicated the cleimant's 
rights to that dey. The doctrine of res judicata is applicable and 
the claimant is not entitled to another hearing with respect to whether 
or not he was under a “disability” <hrouzh May 29, 1959. Consequently, 
insofar as his current request for hearing relates to the issue of 
whether or not he met the definition of disability ca or before May 29, 
1969, it is dismissed in eccordanc: with the eforeuenticned facts and 
the provisicns or the foregoing reculetion. Thus, the caly issue 
before the undersigned is wacthcr the claimant is entitled to the 
esteblishzront of a period of disability effective May 30, 1969, May 31, 
1969 or June 1, 1959 1/. 


ec LD 


1/ Esteshlishnent of a period of disc.bility on any of these days 
will entitle the claimant to an additional month's benefits. 


a 
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The evidence discloses that the claimant did not alliege a left hip 
and left lower extremity problem at his hearing on Miay 12, 1969 or 
prior thereto. It was not until June 1969 that he dteveloped pain 
in the left hip and kmee, which was subsequently diagnosed as re- 
sulting from Herr2s Zoster. When hospitalized at Lenox Hill on 
August 7, 1959, history indicated that the pain was of some five 
weeks dureticu. It was the residuals of this condition, in combi- 
nation with the other impairments, which was the basis for the 
finding by the bureau of Disability Insurance that the claimant 
was entitled to the disability benefits provided by the Social 
Security Act. The undersicned believes that this determ‘aation 
was a valid one. Obviously, the pain did not start on or prior 
t. June 1, 1969. As a result, it cannot be found that the 
claimant's "disability" ccamenced prior to June 2, L969. The exact 
date when it coz=:enced is unknown. However, it does not matter in- 
sofar es claimant's benefits are concerned whether the "disability" 
started on the 2rd of June 1969 or the 30th of the month. (Conse- 
quently, the determination of the Bureau of Disability Insurance 
thet the claimant was under a "disability" as of Jume 3, 199 is 
affirmed. 


In arriving at the foregoing conclusion, the hearing examiner has 
not ignored the recommendation of Dr. Schuman that the claimant 
should not work while undercoing steroid therapy for his eye con- 
dition because of the possibility of reactivatins; the claimant's 
tuberculosis. Since the claimant was employed at thie heavy dutics 
of a longshore=2n for many years, it must be assumed that Dr. 
Schuman made his recommend:tion with this in mind. Had he known 
that the claimont had the background to perform sedentary work, 
the recommendation probably would not have been made: by hin. 


FINDINGS OF FACT 


Fro an analysis of all the evidence of record, the hearing examiner 
makes the following findings: 


1. The claimant met the special earnings requirement 
for a disability insured status on March 15, 1968, 
the date of alleged "disability" onset, and he con- 
tinues to meet such requirement through the dete of 
this decision. 


2. The evidence establishes that the clainant has 
lost the sight of nis left eye, hes impaired hear- 
ing and has 3 partially peralyzed left lower ex- 
trenity. 
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3. The claimant's impairments, in combination, pre- 
vented him from engaging in substantial gainful 
activity commencing on June 30, 1969 but mot 
prior thereto. 


4, The claimant's inability to engage in substantial 
gainful activity by reason of the combinatiion of 
his impairments continued from June 30, 19@9 to the 
date of this decision. 


5- The claimant was under a "disability," as defined 
in the Act prior to and after the Social Security 
Amendments of 1965, which commenced on June 30, 
1969 and has continued to the date of this: decision. 


6. Prior to June 30, 1969, the claimant was not under 
a "disability," as defined in the Act either prior 
to or after the Social Security Amendments of 1965. 


DISMISSAL ORDER AND DECISION 


Insofar as claimant's request for hearing concerns tlhe issue as to 
whether or not he was disabled under the Act for the period through 
May 29, 1969, it is hereby dismissed. The prior decision, dated 
May 29, 1969, is res judicata with respect to this issue. 


It is the decision of the hearing exeminer that the claimant, based 
on his application filed on February 19, 1970, is enttitled to a 
period of disability commencing on June 3C, 1969 and to disability 
insurance berefits effective January 1970, under the provisions of 
sections 216(i) and 223, respectively, of the Social Security Act, 
in effect prior to the Social Security Amendments of 1965. 


Berson 
Hearing Examiner 


Date: March 31, 1971 


UNITED STATES DISTRIC. COURT 
EASTERN DISTRICT OF NEW YORK 


AGNES R. NUGENT, As Administratrix, 
etc., of CLEMENT B. NUGENT, deceased, 


Plaintiff, 


-against- No. 71 C 1412 


SECRETARY OF HEALTH, EDUCATION and January 11, 1974 
WELFARE, 


Defendant. 


Appearances: 


AGNES R. NUGENT, Pro Se 


EDWARD JOHN BOYD V, ESQ. 

Acting United States Attorney 
Eastern District of New York 
Attorney for Defendant 

By: THOMAS A, ILLMENSEE, ESQ. 
Assistant United States Attorney 


BRUCHHAUSEN, D. J. 


The defendant moves for judgment on the pleadings, 


pursuant to Rule 12(c) of the Federal Rules of Civil Pro- 


cedure. 


This action was commenced, pursuant to 42 U.S.C.A. 
§-05(g), for 2 judicial review of the final decision of the 
Secretary of Health, Education and Welfare. The Secretary's 
authorized representative conducted hearimgs and ruled that 
. @ claimant was not entitled to the establishment of a 
period of disability, pursuant to Section 216(i) or to dis- 
ability insurance benefits, pursuant to Section 223, of the 
Social Security Act. The Appeals Council of the Social 


Security Administration, by letter, dated September 2, 1971, 


‘ea 


affirmed the decision of the hearing examiner. The plaintiff 
exhausted all administrative appeals, and now sevks a judicial 
review. 

The Congress of the United States’ in its enactment 
of the Statute, has limited the power of a District Court to 
a review of the proceedings, had before tive Social Security 
Administration, The governing Statute, 42 U.S.C.A. §405(g), 


states: 


"The findings of the Secretary as 
to any fact, if supported by sub- 
stantial evidence, shzsii be con- 
clusive ***,"' 


See Price v. Folsom, 168 F. Supp. 392, affirmed 
280 F.2d 956, certiorari denied 365 U.S. 817; Easttam v. 
Secretary of Health, Education and Welfare, 364 F.2d 509 
(1966); Richardson v. Perales, 402 U.S. 389.. 

The Court, after consideration of tthe record, 
arguments, and applicable law, concludes that there was 
ample substantial evidence to justify the adiministrative 
determination. 

The motion of the defendant is gramted, and it 
is hereby ordered that judgment on the pleadings in favor 
of the defendant be and the same is hereby granted and 
entered, 

It is so ordered. 

Copies hereof have been forwarded bo the respective 


parties. 


Brukkranrrwr 
walle Gy s. DB. Eruchhauron ae 
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AFFIDAVIT OF MAILING 


STATE OF NEW YORK ‘ 
COUNTY OF KINGS 
EASTERN DISTRICT OF NEW YORK, ss: 
_ EVELYN COHEN , being duly sworn, says that on the L6th ____ 
day of _ September, 1975 _ 1 deposited in Mail Chute Drop for mailing in the 
U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 
State of New York, a__ BRIEF AND APPENDIX FOR APPELLEE | 


of which the annexed is a true copy, contained in a securely enclosed postpaid wrapper 


directed to the person hereinafter named, at the place and address stated below: 
Mrs. Agnes R. Nugent 
1606 Albany Avenue 


Brooklyn, N.Y. 11210 


Fisch La (Aller 


Sworn to before me this ese sistisn sae 
16th iad Sept., 1975 


Lp. 


Commission Expires eich 30, a 


